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DECISION AND ORDER ON REMAND AWARDING BENEFITS

Came on this date to be considered this case, in accordance with the Decision and Order of the
BenefitsReview Board (hereinafter the “BRB” or “the Board”) issued December 13, 2000, remanding this
case for the second time to the Office of Administrative Law Judges. The BRB remanded this case for
reconsi deration of the nature and extent of Claimant’ sdisability due to the work injuryunder the Longshore
and Harbor Workers' Compensation Act, as amended, 33 U.S.C. 8901, et seq., (herenafter “the Act”)
and to review d| relevant evidence of record.

In Pascud v. First Marine Contractors, Inc., BRB No. 97-1283 (June 17, 1998)(unpublished),
the BRB vacated this Court’ s findings that Claimant’s neck and back injuries were not work-related and
its conclusion that Clamant had no ongoing disability. In the decison on remand, this Court found that
Claimant’s neck and back injuries were work-related, and that Claimant was entitled to reasonable and
necessary medica expenses related to the work injury. See Pascud v. Firs Marine




Contractors, Inc., 1996-LHC-00028 (November 3, 1999, ALJ Kerr)(unpublished). After finding that
Clamant established his prima fade case of totd disability, this Court found that Respondent did not

establish the avalability of suitable dternative employment. This Court dso determined that Claimant had
not reeched maximum medica improvement, and that his average weekly wage was $360. The Court
ordered Respondent to pay temporary tota disability payments to Clamant from August 16, 1995 and
continuing, aswell as medical benefits. Respondent appeded this Court’ s decision to the Board.

InPascual v. Firs Marine Contractors and Signal Mutua Indemnity Assoc., BRB No. 00-0343,
(Dec. 13, 2000) (unpublished) , the BRB vacated this Court’ s finding that Claimant established hisprima
fadie case of tota disability based solely onDrs. Correaand O’ Keefe' s opinions. Additiondly, the BRB
vacated this Court’s finding that Respondent did not establish suiteble dternative employment as of
November 6, 1996, the date of the forma hearing. The BRB dso held that this Court must determine
Clamant’ s post-injury wage-earning capacity if Respondent did establish suitable dternative employment.
This Court’ s findings were upheld in dl other respects. Therefore, theissuesthat are before this Court on
the second remand are the extent of Claimant’ sdisability and loss of wage earning capacity. Clamant and
Respondent both filed briefs addressing these issues, which have been considered prior to the rendering
of thisdecigon.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

NATURE AND EXTENT OF DISABILITY

Disahility under the Act means, "incapacity as aresult of injury to earnwageswhichthe employee
wasrecaving at the time of injury at the same or any other employment.” 33 U.S.C. 8902(10). Therefore,
inorder for adamant to receive a disability award, he mugt have an economic loss coupled withaphysica
or psychologica impairment. Sproull v. Stevedoring Servs. of America, 25 BRBS 100, 110 (1991).
Under this standard, an employee will be found to have no loss of wage earning capacity, atotd loss, or
apatid loss. The burden of proving the nature and extent of disability restswiththe daimant. See Trask
v. Lockheed Shipbuilding Congtruction Co., 17 BRBS 56, 59 (1980).

The nature of a disability can be either permanent or temporary. A disability classified as
permanent is one that has continued for alengthy period of time and appears to be of lagting or indefinite
duration, as distinguished fromone inwhichrecovery merdly awaitsanormd heding period. SGS Control
Services v. Director, OWCP, 86 F.3d 438, 444 (5™ Cir. 1996). A claimant’s disability is permanent in
nature if he has any residud disability after reaching maximum medica improvement. Trask, 17 BRBS at
60. Any disability suffered by the claimant before reaching maximum medica improvement is considered
temporary in nature. Berkstresser v. Washington




Metropolitan Area Trangt Authority, 16 BRBS 231 (1984); SGS Control Servicesv. Director, OWCP,
Supra, at 443.

The date of maximum medica improvement is the date on which the employee has received the
maximum benefit of medicd trestment such that his condition will not improve.  This date is primarily a
medica determination. Manson v. Bender Welding & Mach. Co., 16 BRBS 307, 309 (1984). Itisdso
aquestionof fact that is based upon the medica evidence of record, regardless of economic or vocationa
congderation. See LouiSana Insurance Guaranty Assoc. v. Abbott, 40 F.3d 122, 29 BRBS 22 (CRT)
(5th Cir. 1994); Ballesterosv. Willamette Western Corp., 20 BRBS 184, 186 (1988); See Williansv.
Generd Dynamic Corp., 10 BRBS 915 (1979).

A judge must make a specific factud finding regarding maximum medica improvement and cannot
merdly use the date whentemporary total disability is cut off by statute. Thompson v. Quinton Eng'rs, 14
BRBS 395, 401(1981). This Court previoudy found that Claimant had not reached maximum medica
improvement, afinding that was affirmed by the Board. Therefore, Clamant’s disability is temporary in
nature.

The extent of disability canbe ether partia or total. Tota disability isacompleteincapacity to earn
pre-injury wagesinthe same work as at the time of injury or inany other employment. To establish aprima
fadie caseof total disghility, the damant must show that he cannot returnto hisregular or usud employment
due to hiswork-related injury. See Manigault v. Stevens Shipping Co., 22 BRBS 332 (1989); Harrison
V. Todd Pac. Shipyards Corp., 21 BRBS 339 (1988). It isnot necessary that the work-related injury be
the sole cause of the clamant'sdisability. Therefore, when an injury accelerates, aggravates, or combines
with the previous disability, the entire resulting disability is compensable. 1ndependent Stevedore Co. v.
Alerie, 357 F.2d 812 (9th Cir. 1966).

Inthe present case, Clamant presented credible, medical evidencefromseveral physcansthat he
has been unable to return to his usud employment from the date of the accident, August 16, 1995 and
continuing. Drs. O’ Keefe and Correa, who saw Claimant close to the time of the injury, both opined that
Claimant could not return to a heavy manud labor job, hisusud employment. See CX-1; TR 121-122.
Dr. O Keefe opined that Claimant was temporarily totaly disabled from any employment on August 23,
1995. See TR. 121-122. Dr. Correa, a board-certified neurosurgeon, concluded that Claimant was
uncble to return to full, unrestricted work on September 19, 1995. See CX-1. Dr. Watermeier,
Clamant’ s orthopedist, examined Claimant on several occasions in 1995 and 1996. See TR. 123-136.
He concluded that Claimant was temporarily and totaly disabled from performing heavy, manud labor on
both September 25, 1995 and July 24, 1996, and that Claimant’s condition had not improved in the
interim. See TR. 136. Asaresult, Dr. Watermeier restricted Claimant fromrepetitive bending, stooping,
lifting over thirty (30) to forty (40) pounds, with no
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prolonged or frequent standing or sitting. See TR. 136.* Dr. Laborde, an orthopedic surgeon,

reached an opposite conclusion regarding Clamant’s disgbility. Dr. Laborde examined Claimant on
October 22, 1996, afew months after Dr. Watermeier’ sexamination. See TR. 153. However, he opined
that Claimant did not need any medica restrictions from working. See TR. 153.

After examining dl of the medical evidence, this Court concludes that Clamant has sufficiently
proventotal disability fromthe date of the accident and continuing. Both Drs. Correaand O’ K eefe opined
that he was totally disabled in the period following the accident in 1995. Therefore, Claimant has
auffidently proven total disgbility from August, 1995 to July, 1996, the date of Dr. Watermeier's
examination. On that date, Dr. Watermeier noted that Claimant’ s condition had not improved during his
examinationsin 1996. As a result, he declared Clamant totaly disabled and restricted him from heavy,
meanud |abor, whichwas Clamant’ susud type of employment. Although thisCourt notesthat Dr. Laborde
reached an opposite conclusion regarding Claimant’ sdisghility, this Court places determinative weight on
Dr. Watermeer’ s medica opinion regarding the extent of Claimant’ sdisability from 1996 and continuing.
While both physcians are equaly qudified to examine Claimant, this Court finds that Dr. Watermeier
examined Claimant on severd occasions and was therefore better able to accurately assess the extent of
Clamant’s neck and back injuries. Dr. Laborde only examined Clamant onetime. The opportunity to
examine these injuries is Sgnificant given that Clamant exhibited deterioration in both the cervical and
lumbar regions following the August, 1995 accident. Although Dr. Laborde opined that Clamant should
have no medica redtrictions from working, he conceded that Claimant did exhibit aworsening disc bulge
adong with a pre-existing prior compression fracture. Both Drs. Watermeler and Laborde examined
Clamant withinafew monthsspanin 1996. Given that therewasmedical evidence of adegenerativeinjury
on both occasions, this Court finds that Dr. Watermeier’s opinion regarding the extent of Claimant’s
disability is both the most logica and best supported by the medica evidence.

On the basis of the medica evidence provided through Drs. O’ Keefe, Correa, and Watermeier,
this Court finds that Claimant has established that he was not able to return to his regular employment or
amilar employment due to hisphysicd injuries. Therefore Claimant has sufficiently proven acompleteloss
of wage earning capacity and established a prima facie case for tota disability from the accident date,
August 16, 1995, and continuing.

This Court notes that there is additiona evidence in the record from Dr. Murphy, orthopedic
surgeon, indicating that Claimant was aready on work restrictions for a pre-existing injury. However,
there is evidence in the record to indicate that he was not working within those restrictions at the time of
the 1995 accident. Dr. Murphy opined that he placed Claimant on work restrictions prior to the 1995
accident in order to avoid aggravating Claimant’s condition. See TR. 178-182.
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Total disability, and loss of wage earning capacity, become partiad on the earliest date that the
employer establishes suitable dternative employment. See Rinddi v. General Shipbuilding Co., 25 BRBS
128 (1991). To edablish suitable dternative employment, an employer must show the existence of
redidticaly available job opportunities within the geographica area where the employee resdes which he
is cagpable of performing, consdering his age, education, work experience, physica redrictions, and an
opportunity that he could secure if he diligently tried. See New Orleans

Stevedoresv. Turner, 661 F.2d 1031 (5thCir. 1981); See M cCabe v. Sun Shipbuilding & DryDock Co.,
602 F.2d 59 (3d Cir. 1979). For the job opportunities to be redigtic, the employer must establish their
precise nature, terms, and availability. Thompson v. L ockheed Shipbuilding & Constr. Co., 21 BRBS 94,
97 (1988). A falure to prove suitable dternative employment results in a finding of tota disability.
Manigault v. Stevens Shipping Co., 22 BRBS 332 (1989).

Respondent presented Judith Lide, an expert in the fidd of vocationd rehabilitation, to testify as
to suitable dternative employment for Claimant. This Court finds Ms. Lide's testimony credible and
accurate regarding both suitability and availability of the jobs she found for Clamant. Ms. Lide initidly
conducted athorough evauationof Clamant inorder to determine his medical restrictions, bothbeforeand
after the accident, his educationd background, and transferrable skills. See TR. 190. SheligedClamant's
physica regtrictions for employment prior to the 1995 accident as occasiond lifting of thirty-five (35)
pounds, frequently lifting fifteen (15) pounds, and occasondly liftingseven(7) pounds. Seeld. at 190-191.
He was classified to do light to medium work prior tothe accident. Seeld. at 191. This Court notes that
snceit placed determinative weight asto Claimant’ spost-accident conditionon Dr. Watermeier’ smedica
conclusons, the suitability of Ms. Lide's liged postions will be determined in light of his medical
redrictions. Dr. Watermeier restricted Claimant from repetitive bending, stooping, lifting over thirty (30)
to forty (40) pounds with no prolonged or frequent standing or Sitting. See TR. 136.

Ms. Lide outlined severa postions that would fit within these work restrictions. Although the
employersfor the driver positions, Hyatt, the print shop, and Sdltzer Dental L ab, prefer either ahigh school
diploma or a GED, none of the employers require it. See Id. at 196-198. Additiondly, none of these
positions, except the shuttle driver for the Hyatt, require Claimant to exceed his lifting restrictions.  This
Court findsthat the Hyatt driver positionwould require Clamant to engage inrepetitive lifting and stooping,
because it requires the driver toload luggage. Seeld. at 198-199. Therefore, this position would exceed
Clamant’ swork restrictions and be unsuitable for im. Ms. Lide dso testified that both the print shop and
Sdtzer Dental positions alow the driversto dternate positions throughout the day and only require minimel
lifing. See Id. a 196-198. Therefore, these postionswould be suiteéble. Ms. Lide testified that these
positions paid $5.00 to $5.50 per hour. Seeld. at 195-198. One position was currently available and the
other would have an opening at the
beginning of the month. See Id. at 195-198. The testimony given regarding the truck driver postion
indicatesthat the positionwould be & the higher end of Claimant’ s lifting restrictions. However, based on
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the medica evidence, it would gtill be suitable for him. Ms. Lide testified that the position

had opened up on November 5, 1996, and was available at the time of the hearing on November 6, 1996.
Seeld. at 198-199. This position would pay $7.00 per hour. Seeld. a 199. Given this uncontradicted
tetimony, this Court finds that Respondent established both suitability and avalability of the
abovementioned jobs at the time of the hearing.

Additiondly, the toll collector positionwould fit within Claimant’ swork restrictions, asit dlowsthe
employee to dternate positions during the day. That position pays $7.15 per hour, and

was available on November 4, 1996, two days prior to the date of hearing. See Id. at 198. Both the
assembler and service advisor positions, dthough requiring more lifting, aso dlow Claimant towork within
his physicd restrictions. The assembler position requires lifting a maximum of twenty (20) pounds with
occasiond ten (10) pound lifting, and the wages are $4.75 per hour. Seeld. at 198-199. The sarvice
advisor job requires sanding, however, Ms. Lidetestifiedthat the employeewould be able to wak around.
Clamant would only be required to do minima lifting with wages ranging from $6.00 to $7.00 per hour.
Seeld. at 199. Ms. Lide dso tedtified that both positions were accepting goplications as of the date of the
hearing. Given her testimony, this Court findsthat both positionswere sufficiently availablefor establishing
uitable dternative employment.

Since Respondent has provided auffident evidence of a redigticdly available job opportunities
within Clamant’ s work restrictions, Respondent has established suitable dternative employment as of the
date of the forma hearing, November 6, 1996. These positions ranged in hourly wages from $4.75 to
$7.15 per hour. Therefore, an average of the suitable and available positions yields a wage earning
capacity of $5.95 per hour. For aforty-hour work week, thiswould equal $238.00 per week. Sincethis
Court previoudy found that Claimant’ s pre-accident average weekly wage is $360.00 per week, Clament
became partidly disabled on November 6, 1996, and continuing, withonly a partid loss of wage earning
capacity. Thus, Clamant’s disability compensation from his pre-accident average weekly wage will be
diminished accordingly. Clamant sustained atotal |oss of wage earning capacity and is therefore entitled
to total disability benefitsfromthe date of the accident, August 16, 1995 to November 5, 1996. After that
date, the extent of Claimant’s disability and loss of wage earning capacity became partia due to the
avallability of suitable dternative employment.?

Pursuant to the BRB' s decision, this Court finds that since Respondent did not establish
uitable dternative employment for the periods of Clamant’sincarceration, Clamant is entitled to tota
disability benefits from October 25, 1995 through February 12, 1996 and September 19-20, 1996.
See Pascual v. Firg Marine Contractors, Inc., BRB No. 00-0343 (Dec. 13, 2000)(unpublished).
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Accordingly,
ORDER
Itishereby ORDERED, ADJUDGED AND DECREED that:

(2) Employer/Carrier shdl pay to Clamant compensationfor temporarytotal disability benefitsfrom
August 16, 1995 until November 5, 1996, based on an average weekly wage of $360.00;

(2) Employer/Carrier shdl pay to Claimant compensationfor temporary partia disability benefits
from November 6, 1996 and continuing, subject to the limitations of section 8(e), based on an average
weekly wage of $360.00, minus the suitable, dternative employment wages of $238.00 per week;

(3) Employer/Carrier shdl pay to Clamant interest onany unpaid compensationbenefits. Therate
of interest shdl be cdculated at arate equa to the coupon issue yidd equivdent (as determined by the
Secretary of the Treasury) of the average auction price for the auctionof 52 week United States Treasury
bills as of the date of this decison and order isfiled with the Didtrict Director. See 28 U.S.C. 81961.

(4) Employer/Carrier shdl pay or reimburse Claimant for reasonable medica expenses, with
interest in accordance with Section 1961, whichresulted fromClamant’ swork-rel ated accident on August
16, 1995. See 33 U.S.C. §907.

(5) Clamant's counsel shdl have twenty days from receipt of this Order in which to file a fully
supported attorney fee petition and smultaneously to serve a copy on opposing counsel.  Thereafter,
Employer shdl have twenty (20) days from receipt of the fee petition in which to file aresponse.

Entered this 19" day of July, 2001, a Metairie, Louisana.
A

JAMESW. KERR, JR.
Adminigrative Law Judge
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